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ANDREA B, SAGUMBENE MM_R_,AM
TO: Joseph Piekarski, Tropical Bay Estates Homeowners Assoc
President
FROM: Laurence W. B, Cumberland
RE: Liens
DATE: October 30, 2013

As you will recall | have been suggesting for some time that Florida might have a
statute similar to that in Maryland which allows a HOA to easily get liens for delinquent
assessments without the necessity of a lawyer. At the last board meeting you directed me
to research the same. While | am not licensed to practice in Florida | had the matter
researched and, as suspected, such a statute does in fact exist in Florida. It is even
simpler and more user-friendly than the Maryland statute.

| have attached a proposed draft letter to send out, a proposed form for a statement
of lien, and portions of the applicable statute. As YyOu can see, we may do this ocurselves
and no legal fees whatsoever are necessary.

In Maryland a lien, once placed, lasts indefinitely unless extinguished by some
extraordinary action such as foreclosure or a tax sale. ltis almost invariably satisfied when
the property changes hands and setiles. Again, | am not licensed to practice law in Florida
but | assume that the same procedure exists there.

I wouid simply mention in passing that | represent and have represented over the
years a number of homeowner’s associations who have sought my help to collect dues.
On each occasion | have advised my client in advance of this procedure which allows them
to collect the dues themselves without the necessity of any legal fees.

Please let me know if you would like any further help.
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DATE

Address of Property Owner
RE: Lot #, HOA, TOWN, Florida

Dear Mr. and Mrs. NAME:

This is your notice, pursuant to the Florida Statute Title 40, Chapter 720, § 3085,
that the Association intends to place a lien on the referenced property.

Section 720.3085(4) of the Homeowners’ Associations section of the Real and
Personal Property Florida Statute, requires that you be given the following information:

1. This is a written demand for past due assessments AS WELL AS ANY o
OTHER AMOUNTS OWED PURSUANT TO (cite the government HOA document). ¢

2. You have failed to pay fees owed to the NAME MQA which ware levied
pursuant to SECTION of the CONTROLLING DOCUMENT. ~_ 7

3. The amount of damages: $
4. Legal description of property against which the lien is intended to be imposed:
5. You have Forty Five (45) days from the date of this notice to make payment

for all amounts due, including, but not limited to, attorney’s fees and actual costs
associated with the preparation and delivery of the written demand.

Sincerely,
Encl. —
Outstanding balance, interest and fees Jr7ie ’—/"@ Gpﬁﬂ\




STATEMENT OF LIEN

For LOT#:

This is to certify that the property described as LEGAL DESCRIPTION. is subject
to a lien under Title 40, Chapter 720 Section 3085 of the Real and Personal
Property, Florida Statute, in the amount of $TOTAL, due on DATE. The property
is owned by NAME, ADDRESS. HOA NAME's address is:

This sum represents NUMBER vyears of unpaid regular assessments at
SAMOUNT per year, plus (any other outstanding expenses) plus #% interest per
year, as provided in CONTROLLING HOA DOCUMENT or cite 720.3085(3).

Y b€ @ GaJk o F 10 TEACST
HOA has incurred $ of attorney's fees in its efforts to obtain the regular annual
assessments and other amounts listed above as of the date of this Statement of Lien.

I hereby affiim under the penalty of perjury that notice was given under §
720.3085(4) of the Real and Personal Property Florida Statute, and that the
information contained in the foregoing statement of lien is true and correct to the
best of my knowledge, information, and belief.

NAME Daré
President
HOA
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*** Statutes and Constitution are updated through the 2013 Regular Session #**
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TITLE 40. REAL AND PERSONAL PROPERTY (Chs. 689-723)
CHAPTER 720. HOMEOWNERS' ASSOCIATIONS
PARTI. GENERAL PROVISIONS

GO TO FLORIDA STATUTES ARCHIVE DIRECTORY
Fia. Stat. § 7203085 (2013)

§ 7203085 Payment for assessments; lien claims

(1) When authorized by the governing documents, the association has a lien on each parce! to secure the payment of
assessments and other amounts provided for by this section. Except as otherwise set forth in this section, the lien is ef-
fective fromn and shall relate back to the date on which the original declaration of the community was recorded. Howev-
er, as to first mortgages of record, the lien is effective from and afier recording of a claim of lien in the public records of
the county in which the parcel is located. This subsection dves not bestow upon any lien, mortgage. or certified judg-~
ment of record on July 1. 2608, including the lien for unpaid assessments created in this section, a priocity that, by law,
the ien, morigage, or judgment did not have before Tuly 1. 2008.

(03 To be valid, a claim of lien must state the description of the parcet. the name of the record owner. the namne
and address of the association, the assessment amount due, and the due date. The claim of lien secures all unpaid as-
sessments that are due and that may accrue subsequent w the recording of the claim of lien and before entrv of a certifi-
cate of title, as well as interest, late charges, and reasonable costs and attorney's fees incurred by the assoctation incident
ta the collection process. The person making pavment is entitled to a satisfaction of the lien upon payvment in fiell.

(b} By recording a notice in substantially the following form, a parcel owner or the parcel owner's agent or at-
torney may require the association to enforce a recorded claim of lien agaist his or her parcel:

NOTICE OF CONTEST OF LIEN

TO: (Name and address of association)

You are notifisd that the undersigned contests the ciaim of lien filed by you on . bvear) , and recorded in Off3-
ciat Records Book at page , of the public records of County, Florida, and that the time within which
you may file suit to enforce vour lien is limited to 90 duys following the date of service of this notice. Fxecuted this
day of . (year) .

Signed: {Owner or Attorney)

After the notice of a contest of lien has been recorded. the clerk of the cireuit court shall mail a copy of the recorded
notice 10 e association by certified mail, return receipt requested, ai the address shown jn the claim of lien ar the most
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recent amendment to it and shali certify to the service on the face of the notice. Service is cotplete upon mailing. After
service, the association has 90 days in which te file an action to enforce the lien and, if the action is not filed within the
90-day period. the tien is void, However, the 90-day period shall be extended for any length of time that the association
is prevented from filing its action because of an automatic stay resuiting from the filing of a bankruptcy petition by the

parcel owner or by any other person claiming an interest in the parcel,

(¢} The association may bring an action in its name to foreclose a lien for assessments in the same manner i
which a mortgage of real property is foreclosed and may also bring an action to recover & money judgment for the un-
paid assessments without waiving any claim of lien. [he association is entitled to recover its reasonable allorney’'s fees
mcurred in an action to foreclose a lien or an action o recover a money judgment for unpaid assessments.

(d) If the parcef owner remains in possession of the parcel after a foreclosure judgment has been enlered, the
court may require the parcel owner to pay a reasonable rent for the parcel. If the parcel is rented or leused during the
pendency of the foreclosure action, the association is entitled to the appoiniment of a receiver to collect the rent, The
expenses of the recerver must be paid by the party who does not prevail in the foreclosure action.

(¢) The association may purchase the purcel at the foreclosure sale und hold, lease, mortgage. or convey the par-
cel.

{2} (a) A parcel owner, regardless of how his or her title to property has been acquired, including by purchase at a
toreclosure sale or by deed in lieu of foreclosure, is liable for alt assessments that come due while he or she is the parcel
owner. The parcel owner's liability for assessments may not be avoided by waiver or suspension of the use or enjoyment
of any common area or by abandonment of the parcel upon which the assessments are made.

(b1 A pareel owner s jointy and severally liable with the previous parcel owner for all unpaid assessments that
came due up to the time of transfer of title. This lability is without prejudice to any right the present parcel owner may
nave I recover any amounts paid by the present owner from the previous owner. For the purpeses of this paragraph, the
term "previous owner" shall not include an association that acquires title to a delinquent property through foreclosure or
by deed in liew of foreclosure. The present parcel owner's liability for unpaid assessments is limited to any unpaid as-
sessments that accrued before the association acquired title to the delinquent property through foreclosure or by deed in
lieu of foreclosure.

{¢) Notwithstanding anyhing to the contrary contained i this section, the Hability of a first mortgagee, or its
SUCCesSOT oF assignee as a subsequent holder of the first mortgage who acquires title to a parcel by foreciosure or by
deed in lieu of fareclosure for the unpaid assessments that became duc before the mortgagec’s acquisition of title, shali
be the lesser of:

I. The parcei's unpaid common expenses and regular periodic or special assessments that acerned or came
due during the 12 months immediately preceding the acquisition of title and for which pavment in fuil has not been re-
ceived by the association; ar

2. One percent of the original morigage debt.

Tae Limitations on first mortgagee liability provided by this paragraph apply only if the first mortgagee filed suit
against the parcel owner and initially joined the association as a defendant in the mortgagee forcclosure action. Joinder
of the agsaciation {s not required if, on the date the complaint is filed, the association was dissolved or did not maintain
an otfice or agent for service of process at a location that was known to or reasonably discoverable by the mortgagee.

{d} An association. or its successor or assignee, that acquires title fo a parcel through the foreclosure of its fien
for assessments is not Hable for any unpaid assessments, late fees, interest, or reasonable attorney's fees and costs that
came due before the association's acquisition of title in favor of any other association, as defined ins. 718 70372) or &
720.301¢9), which holds a superior lien interest on the parcel. This paragraph is intended to clarify existing law.

(3} Assessments and installments on assessments that are not paid when due bear interest from the due date until
paid at the rate provided in the declaration of covenants or the bylaws of the association, which rate may not exceed the
rate al:owed by law. H no rate is provided in the declaration or bylaws, interest accrues at the rate of 18 percent per
vZ2ar,

{a} If the declaration or bylaws so provide, the association may also charge an administeative late fee not to ex-
ceed the greater of § 25 or 3 percent of the amount of each installment that is paid past the due date.
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(b) Any payment received by an association and accepted shall be applied first to any interest accrued, then to
any administrative fale fee, then to any costs and reasonable attorney's fees incurred in coflection, and then to the delin-
quent assessment. This paragraph applies notwithstanding any restrictive endorsement, designation, or instruction
placed on or accompanying a puyment. A late fee is not subject to the provisions of chapter 687 and is not a fine.

(43 A homeowners' association may not file a record of lien against a parce] for unpatd assessments unless a written
notice or demand for past due assessments as well as any other amounts owed to the association pursuant o its govern-
ing documents has been made by the association. The writlen notice or demand must;

(a) Provide the owner with 45 days following the date the notice is deposited in the mail 1o make pavment for ali
amounts due, including. bul not limited to. any attorney's fees and actual costs associated with the preparation and de-
livery of the written demand.

(b} Be sent by registered or certified mail, return receipt requested, and by first-class United States mail 1o the
parcel owner at kis or her last address as reflected in the recerds of the association, if the address is within the United
States, and to the parcel owner subject to the demand at the address of the parcel if the owner's address as reflected in
the records of the association is not the parcel address, If the address reflected in the records is outside the United States
then sending the notice to that address and to the parcel address by first-class United States mail is sufficient.

{3) The association may bring an action in its name to foreclose a lien for unpaid assessments secured by a lien in
the sume manner that a mortgage of real property is foreclosed and may also bring an action o recover a maney judg-
ment for the unpaid assessments without waiving any claim of lien. The action o foreclose the Lien may not be brought
untit 45 days after the parcel owner has been provided notice of the associazion's intent to foreclose and collect the un-
paid amount. The notice must be given in the manner provided in paragraph (4)(b). and the netice may not be provided
until the passage of the 45 days required in paragraph (4)(a).

(a) The association may recover any interest, late charges. costs, and reasonahle attorney’'s fees incurred in a lien
foreclosure action or in an action to recover a money judgment for the nnpaid assessinents.

() The time fimitations in this subsection do not apply if the parcel is subject 1o & foreclosure action or forced
saie of another party, or if an owner of the parcet is a debtor in a bankruptey proceeding.

(6} If after service of a summons on a complaint o foreclose a lien the parcel is not the subject of a mortgage fore-
closure or a notice of tax certificate sale, the parcel owner is not a debtor in bankruptcy proceedings, or the trial of or
trial docket for the lien foreclosure action is not st to begin within 30 days, the parcel owner may serve and file with
the court a qualifying offer at any time before the entry of a foreclosure judement. For purposes of this subsection, the
term "qualifving offer” means a written offer to pay all amounts secured by the lien of the association plus amounts ac-
cruing durng the pendency of the offer. The parcel owner may make only one qualilving offer during the pendency of a
foreclosure action. If a parcel becomes the subject of a mortgage foreclosure or a notice of tax certificate sale while a
quaiifying offer is pending, the qualifying offer becomes voidable ut the election of the association. If the parcel owner
becomtes a debtor in bankruptey proceedings while a qualifving offer is pending, the qualitying offer becomes void.

(a) The parcel owner shall deliver a copy of the filed qualifying offer to the association's attormey by hand deliv-
ery, obtaining a written receipt, or by certifted mail. returmn receipt requested.

{b} The parce] owner’s filing of the qualifying offer with the court stays the foreclosure action for the period
stated in the qualifying offer, which may not exceed 60 days following the date of service of the gualifying offer and no
sooner than 30 days before the date of trial, arbitration, or the beginning of the trial docket, whichever occurs first, to
permit the parcel owner to pay the qualifying offer to the assoctation plus any amounts accruing during the pendency of
the offer.

(¢) The qualifying offer must be in writing, be signed by all owners of the parcel and the spouse of any owner if
the spouse resides in or otherwise claims a homestead inferest in the parcel, be acknowledged by a notary public, and be
i substantially the foliowing form:

QUALIFYING OFFER



